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l. INTRODUCTION

This report examines the legd basis for development of agriculturd land markets in three of the
ten Central and Eastern European countries seeking accession to the European Union (EU), with specid
reference to the requirements for accesson. The three countries are: Lithuania, the Baltic country with
the highest proportion of population in agriculture; Poland, the country currently engaged in accesson
negotiations with the highest proportion of its population in agriculture; and Romania, the country
preparing for a later round of accesson negotiations with the highest proportion of its population in
agriculture,

For each of the countries chosen, agriculture plays a significant role in their economies, and
agriculturd land is a resource (and an asset) on which more than one-fifth of ther populations rely.
Thus, the implications of the EU accesson requirements with respect to agriculturd land-market
development are of considerable importance.

This review is based largely on work done in Lithuania, Poland, and Romania in March and
April of 1999. The authors spent one week in each country carrying out the following activities:

meeting with senior government officids, government specididts, legidators, bankers, non
governmental organizations, other non-governmental specidigts, lawyers, EU personne,
World Bank personnel, and other expatriate specidists knowledgesble about various
aspects of rura land market devel opment;

gathering and analyzing condtitutions, laws, and other legd acts that have a bearing on the
various aspects of land market development; and

interviewing locd officids, family farmers, and managers of larger enterprises about the
gtatus and development of the land market on the ground.

[I. RELEVANT EU ACCESSION REQUIREMENTS

Two main requirements for accesson to the EU have been identified as relevant to agricultura
land. Firgt, countries seeking accesson must achieve a "functioning market economy.” This requirement
was one of four accesson criteria declared by the EU heads of government a the Copenhagen
European Council in June 1993.) To mest this requirement, at the threshold a country’s laws must alow
a market to function for each of the mgor factors of production which make up a market economy.

! European Council, Conclusions of the Presidency, Copenhagen, June 1993; see, e.g. Agenda 2000—Summary and
Conclusions of the Opinions of Commission Concerning the Applications for Member ship to the European Union
Presented by the Candidate Countries, Strasbourg/Brussels, 15 July 1997 DOC/97/8.



One of those factors of production is land. Thus, land must be subgtantidly privately owned and
cgpable of being bought and sold. In addition, this requirement carries implications for the legd rules
governing processes of land privatization, including processes of land regtitution to former owners.

Further, the law must dso provide the criticd supporting sructures for a land market, such as
regidration of land rights and mortgage financing of land transactions.

Second, citizens and legd entities of EU member dates should have the right to take up
activities as sdf-employed persons, and to set up and manage undertakings, on the territory of other EU
member states.? This right is known as the "freedom of establishment,” and indludes specifically the right
to acquire and use land and buildings (Treaty Article 54(3)(€)).> The "freedom of establishment” is
ggnificantly quaified, however, in a least two rdevant ways.

1. When agriculturd land or buildings are involved, implementation of the freedom to acquire
land and buildings in another member state is made subject to the objectives of the common agriculturd
policy, which include taking account of the “socia dructure of agriculture,” the “digparities between the
various agricultura regions,” and the need to make adjustments “by degrees’ (Treaty, Articles 54(3)(e)
and 39(2)); and

2. The freedom-of-establishment principle only requires that an EU citizen be afforded
treatment equal to “the conditions laid down for [a country's] own nationas’ (Treaty, Article 52).
Presumably, such conditions must dso meet the separate “market economy” criterion lad down in
Copenhagen. In plain language, a country can impose restrictions on certain activities if the redtrictions
goply equdly to nationds and other EU citizens, and if the redtrictions till dlow the country to meet the
market economy criterion.

[Il. COUNTRY DISCUSSIONS

This review of the current legd basis for agricultural land markets in Lithuania, Poland, and
Romania was carried out againgt the background of the two relevant accession requirements. Also, the

2 See the Treaty Establishing the European Community (as Amended by the Treaty on European Union), Articles
52, 54, 58, 39. UNTSII (1957), and TEU amendments at O.J. C224/1 (1992) and 31 I.L.M. 247. A consolidated text of
the Treaty can be found in George A. Bermann, et a., European Community Law Selected Documents (including
European Union Materials) 1998 Edition 5 (West 1997).

% See also 1961 General Programme for the Abolition of Restrictions on Freedom of Establishment, O.J. English
Spec. Ed. 2" series, IX 7 (Council of the EEC), Title11 (A)(d) (second |ettered sequence, following (a)-(j)).

* See Commission v. Greece, Case 305/87, [1989] ECR 1461, in which the European Court of Justice held invalid under
Article 52 Greek laws which had discriminatorily prevented natural or legal persons of other EU members from owning
land in border areas and on the Greek islands. See also General Programme, Titlel, and 111 (A) and (B) (suggesting
that treatment of other EU persons affording rights beyond national treatment may only be required if they are
resident self-employed natural persons).



review utilized® a checklist of potentia impediments relating to agricultural land markets that the Rurdl
Development Ingtitute developed for the World Bank.® These potential impediments fal under the
following 10 broad categories.

Private ownership of agricultura land;

Privatization of agriculturd land;

Land regtitution;

Farm restructuring (as it impacts marketability);

Land-use regulation (as it impacts marketability);
Transactionsin agriculturd land;

Land mortgage;

Land regidration;

Land taxation (as it impacts marketability); and

Compulsory acquisition of land (as it impacts marketability).

Each of the fallowing discussons of Lithuanian, Polish and Romanian land markets is organized
according to these subject areas. Where sgnificant problems are identified in the lega regime for land
markets, we have offered brief “best practice’ recommendations for their solution.

A. Lithuania

Lithuanian law contains many of the needed provisons for a market economy in agriculturd land
to develop. Lithuanian citizens may own land, and engage in the full range of transactions. The law
demongrates a commitment to privatization of State-owned agricultura land, largely through the
restitution process. Laws on land mortgage and land regigtration are sound. 1n addition, the law does
not contain provisons alowing the government to overregulate land rights, or to unacceptably terminate
land rights, to any sgnificant degree.

Problems do persst, however. Transaction costs are high, the regigration system is in danger
of being fragmented throughout the government bureauicracy, and redtitution is proceeding dowly due to
problems with the various laws and implementing regulations. Also, the Lithuanian Condtitution prohibits
foreign citizens from owning land, as wel as prohibiting both domestic and foreign legd entities from
owning agricultural land. These regtrictions undoubtedly raise mgor issues regarding EU accesson.

®> Two recent reports were particularly helpful for two of the three countries covered by our review. For Poland, we
are indebted to Action for Cooperation in the Field of Economics, The Development of Land Markets in Central and
Eastern Europe (Draft Fina Report, June 1998) (covering Poland, as well as the Czech Republic, Hungary, Latvia,
Slovakia, and Slovenia, and based on field research carried out during the second half of 1997). For Lithuania, we are
indebted to Csaba Csaki, William H. Meyers, & Natalija Kazlauskiene, Status of Agricultural Reformsin Lithuania:
1995-1997 (World Bank 1998).

® Roy Prosterman and Tim Hanstad als., Legal Impediments to Effective Rural Land Relations in Eastern Europe
and Central Asia: A Comparative Perspective (World Bank Technical Paper No. 436, 1999).



Private Ownership of Agricultural Land

Lithuania alows full private ownership of agriculturd land by its citizens. Redtrictions do exig,
however, on private ownership by legd entities. Lithuanias Congtitution alows agriculturd land to be
owned only by citizens and by the state. Thus, legd entities cannot own agriculturd land, even if they
are Lithuanian. This limitation could adversdly impact the development of a market economy in two
ways. Firg, by forbidding Lithuanian banks (which are legd entities) from owning land, the limitation
might make mortgage financing of land purchase difficult or impossble. Second, forbidding land
ownership by legd entities engaged in agriculturd production may impar deveopment of more
competitive and efficient fams.  Since a fundamental requirement for accession to the EU is the
existence of afunctioning market economy, the restriction is problematic.

Lithuanian law aso proscribes ownership of agriculturd land by foreign citizens and legd
entitles. These issues are discussed in the section on Transactions in Agricultural Land found below.

It iswiddy expected that this condtitutiona redtriction againgt ownership of agricultura land by
legd entities will be removed (a smilar restriction was removed for non-agriculturd land in 1996).
Some believe this change will occur before next year’ s parliamentary eections, while others believe the
change will not occur until the restitution of agricultura land is substantidly completed. Completion of
restitution could take severd years, as discussed below.

Privatization of Agricultural Land

The primary question surrounding land privatization and its relationship to the development of a
market economy is the amount of privatization that has in fact occurred. In Lithuania only 36.7 percent
of agricultura land has been fully privatized; 63.3 percent remains in state ownership. However, severa
important facts make this ddidic less gloomy. Fird, the Lithuanian government clearly intends to
privatize a sgnificant mgority of its agriculturd land. See the following section on Land Restitution.
Second, over half of the state-owned agriculturd land is leased to family farmers or used by citizens on
auxiliary plots. Furthermore, while Lithuaniahas afar higher proportion of state-owned agriculturd land
than in Poland, for example, the adminigtrators of such land gppear more willing than in Poland to make
it available in smdl and medium-szed parces for lease to the family-farm sector.

Privatization of land has occurred in three principd ways. The mogt sgnificant method is
restitution, a process gill ongoing. The second way is through the dlocation of 2-3 hectare auxiliary
plots in use to citizens, who are then alowed to buy the plots out with vouchers or with money. The
third way was through the dlocation of land to peasant farms in 1989, at the beginning of the land
reform.

One obstacle to meaningful land privatizatiion encountered in some trangtion economies is
tranderring land into so-cdled private ownership, but without the right to sell that land. Thisis not a



problem in Lithuania: when land is transferred into private ownership, it is with the full range of expected
ownership rights.  Also, the date has not exempted from privatization large amounts of land for
specidized production, as has been the case in some other countries. Exemptions for high-quality seed
and anima-breeding, research, and other specific purposes probably condtitute one percent or less of
agriculturad land.

Land Restitution

The principd focus of Lithuanids agriculturd-land privatization effortsis the redtitution of land to
Lithuanian citizens who were preWorld War 1l owners, or their successors. Redtitution is,
preferentidly, to be of the specific land that the pre-war owners had cultivated. Unfortunady the
process has gone dowly. The basic political will to carry out restitution exists, but the process has been
plagued by problems with laws and implementing procedures. Thus, as mentioned above, only 36.7
percent of agricultura land has been formdly trandferred into private ownership, induding find
regidration.

The mgor problems with the restitution program are as follows:

1. Some land was dlocated to peasant farmers in ownership under the 1989 law of the
Lithuanian SS.R. "On Peasant Farming,” before the restitution law was first adopted in 1991. As a
result, unresolved conflicting claims exist between peasant farmers and restitution claimants.

2. The date dlocated a substantial amount of land for use as auxiliary plots, and gave the users
the right to buy out these plots (first with vouchers, and currently for a somewhat high state-determined
price). Some of thisland is now in private ownership, while most of it (an estimated 17.4 percent of dl
agriculturd bnd) is gill gate-owned. This land was given out in 2-3 hectare dlotments. As with the
land dlocated to the peasant farmers, much of the auxiliary plot land is subject to conflicting clams by
redtitution clamants.

3. The deadline for submitting regtitution gpplications was extended in successive amended
versons of the law.

4. The categories of people who were given regtitution rights were expanded in successve
amended versons of the law, mogt recently in the 1997 law "On the Redtoration of the Rights of
Ownership to the Existing Red Property.” Most notably, they were expanded to include grandchildren
of the origina pre-war owners.

5. Severd different laws, and potentially several amended versons of the same law, may be
applicable depending on the date a restitution claim was submitted. There aso appearsto be alack of
clear legd rules to resolve the conflicts between the claims of actua users and restitution claimants under
(1) and (2).



6. Numerous adminidrative problems exist, such as the use of complex Soviet-era land
vauation procedures rather than market values.

Some of these problems, paradoxically, seem to arise from efforts to be scrupuloudy far to
restitution clamants. Complex rules and procedures contribute to indecison and gridlock. It isadso
worth pointing out that an estimated 50 percent of the clams for redtitution of land in kind have now
been dedt with. However, as one person noted to us, “the last 30 percent are likely to be the hardest.”

Recommendation: It would be very desirable to speed up the restitution process,
but the issues are daunting and involve highly technica problems of adminidration
and dispute resolution. The best that can be suggested is that the Lithuanian
government must recognize that its present goa of completing restitution by 2000 is
unredidtic, and that it try to implement solutions to the problems outlined above.
Unfortunately, from a lega perspective the problems described in (1) through (4)
involve rights which were granted, and thus cannot now be taken away. Some
clarifications of ambiguities in the lav may be possble under (5). The chief hope
lies under (5) and (6), where initiatives to streamline administration and conflict
resolution may be possible (improve training of officias who are tasked to work out
solutions to conflicting land cdlams, use market vauations, etc.).

Farm Restructuring

The primary issue concerning farm restructuring and land markets is whether land traditiondly
used by collective and date farms is being transferred to the ownership and use of individuas. In
Lithuania, transfer of ownership has been dow due to difficulties with the regtitution process.
Neverthdess, most land is used by individuds, asfollows:

Roughly 66 percent of agriculturd land is used by family farmers or auxiliary plot holders.
Approximately 16 percent of agricultura land is used by the 1,650 agricultura companies
which are the effective successors to (athough much smdler than) the former collectives.
Slightly more than haf of this 16 percent is leased from the State, and the rest is leased from
private owners.

About 17 percent of agricultura land is unused, with the remainder used in miscellaneous
small categories.

The key factors leading to the relative smallness of the agricultura company sector have been
government policy to transfer land to individuds, coupled with the prohibition in the Conditution on
ownership of agriculturd land by legd entities.

Finaly, Lithuania has not restricted ransactions with privatized land in a way that discourages
farm regtructuring, as can be seen in some trangtion economies. A land share system (fegturing a
cosneticaly reorganized gate or collective farm using most of its traditiond land base, but with the land
held in common ownership by the farm members) does not exigt in Lithuania  As to individud land



plots, a one point restituted land not being used directly by its owner had to be leased to the agriculturd
companies. Thisobligation no longer exists, and most restituted land not used by its owner is gpparently
leased to family farmers.

Land Use Regulation

Severe penalties do not gppear to be used for regulating land use. The 1994 law "On Land"
requires that agricultura land not be used irraiondly. No "nonuse' provison exigs, but the law
prohibits dlowing agricultura land to be overgrown with shrubs or forests. However, there is no clear
specification of pendty, and no indication that loss of the land (with or without compensation) is a

possible penalty.

Cetan legd issues arise when a landowner wants to change the use of his parcd from
agriculture. If atown-planning document designates land as available for nontagricultura purposes, then
the converson can be easly made. Otherwise, it gppears that a change in the town plan must be
obtained under a rather complicated procedure. In addition, specia compensation must be paid based
on a multiple of the difference in profitability between the land as used for agriculture, and the land as
used for non-agricultural purposes (i.e.,, a number of years of expected profit for the change must be
surrendered up-front). Such conversons of land are rare, epecidly since land usudly can be found
which is dready properly designated.

Transactionsin Agricultural Land

1. Sale and lease transactions

All private landowners have the right to sdll, and to carry out other usua transactions, and the
gtate has not imposed moratoria on land sdes.  Although the state does not produce standard forms for
exercisng transaction rights, private parties have developed and utilized their own forms (with guidance
aso from the Land Law). Land leasing is not redtricted, except that under the 1993 law "On Leasing”
of Land some |leases may have to be for athree-year minimum term.

One issue that dill remains is, for agricultura land that has been sold by the dtate, as didtinct
from redtitution land, the state has a priority right under the law "On Land Reform™ to meet competing
offers when the private owner subsequently offers that land for sde. Such alimited and straightforward
priority right probably will not raise serious problems, dthough idedlly there would be no such right.

2. Rightsof foreigners

Regarding rights of foreign citizens and legd entities, the Lithuanian Congtitution presently limits
ownership of agricultura land to Lithuanian citizens and the sate. Foreign ownership is thus precluded.
The excluson of foregn ctizens and foreign legd entities from ownership of agriculturd land,
compounded by the excluson of Lithuanian legal entities, raises subgtantia problems for EU accession.
Both the “freedom of establishment” issue and the “functioning market economy” issue gppear to arise
(see the discussion in the Relevant EU Accession Requirements section above). The “freedom of
establishment” issue arises with respect to the ban on ownership by foreign citizens, athough it may not



arise with respect to the ban on foreign lega entities, Snce Lithuanian lega entities are aso excluded
from ownership, thus making the prohibition non+discriminatory. However, the potentia problem must
a0 be reviewed in light of the policy congderations integrd to the common agriculturd policy: taking
account of the "socid structure of agriculture,” the "digparities between the various agriculturd regions,”
and the need to make adjustments "by degrees.” (See Articles 54(3)(e) and 39(2) of the EU Tresty.)

The “functioning market economy” issue may arise with respect to the ban on agriculturd land
ownership by Lithuanian legd entities, both because they, amagor class of likely market participants, are
excluded from the market, and because Lithuanian banks, in particular, may be discouraged from
mortgage lending if they cannot acquire land upon which they are foreclosing, even in the absence of
other buyers. Thus, even Lithuanian citizens may find it difficult or impossble to obtain purchase-money
mortgages to finance the buying of agriculturd land, arguably an essentiad component of any functioning
land market.

Lithuanians generally recognize the problems with restricting foreign ownership. We found fairly
broad agreement that the prohibition on foreign ownership should be ended, dthough many people
thought it would be best to complete the restitution processfirst.

As afind matter, prices of agriculturd land on the private market in Lithuania are clearly very
low. They are estimated to be around 1,500 to 2,000 litas’hectare ($375 - $500/hectare). These
pricesare low not only in relaion to EU market prices, but even relative to prices in neighboring Poland,
where a redidtic estimate of average market price may be as high as 7,000 zlotyshectare (roughly
$1,800/hectare). These greet price differences suggest that unfettered foreign access to the land market
could be highly disruptive, precisdy what the Treaty policies quoted above are intended to avoid. Inthe
previous round of EU accesson, which involved a much more prosperous group of countries (Austria,
Finland, and Sweden), even aredtriction whose eimination would have involved far less potentia socid
and economic didocation (a restriction on foreign purchase of land for vacation homes) was permitted
to be retained for afive-year period after accession.’

Recommendation: The redtriction on agriculturd land ownership by Lithuanian legd
entities, especidly banks, gppears highly vulnerable under the “functioning market
economy” criterion, and should be quickly diminaied. This will require a
conditutional amendment. As to ownership of agriculturd land by EU citizens and
legal entities, EU policy and precedent are deferentia to the need for extended
trangtion periods (including post-accesson periods) to avoid didocation. This
approach should be applied in the Lithuanian context as well.

3. High transaction costs

" See Act concerning the conditions of accession of the Republic of Austria, the Republic of Finland, and the
Kingdom of Sweden, and the adjustments to the treaties on which the European Union is founded. O.J. C241,
29/08/94, Title11, Article 70.



High transaction cogts are a mgor problem, especidly for transactions involving smdl amounts
of land. The two principa costs are notaria fees and surveying charges. Both notaries and surveyors
are private, but the process either requires or encourages high charges. The Ministry of Justice
goproves the fee schedule for notaries, which starts with a fixed fee of 300 litas for dl sdes of
immovable property with a vaue up to 30,000 litas (thereafter 0.7 percent of the price up to 100,000
litas, and so on). Surveyors are “approved” at the rayon (county) level and publish their fee schedule,
which is anywhere from 150 to 500 litas’hectare for their work (equivaent to $37-$125/hectare),
depending upon a variety of factors. One farmer we interviewed was buying four hectares for up to
3,000 litas’hectare and paying fees totaling 1,200 litas for redrafting the land plan and notarizing the sde.
This amount is equal to 10 percent or more of the purchase price of the land. For the purchase of a
one-hectare auxiliary plot of poor-qudity land, surveying cogts could be amost equd to the price of the
land.

Recommendation:  The minimum fee for notarization should probably be reduced.
But, most importantly, competition among the private surveyors needs to be
dimulated. It may be necessary to set nationdly a maximum price for surveying
(perhaps per parcel as well as per hectare) which should be substantialy lower than
the present fees.  While the economic conditions are quite different, a Stuation of
real competition among private surveyors in Moldova, for example, has led to a
typicad survey of one hectare divided into three separate parcels costing the
equivaent of 32 litas.

4. Discrepancy in rent levels between state and private land

Another problem is the discrepancy between rent levels for state-owned land and privately-
owned land. This discrepancy may be undermining the lease market, and possibly the sde market, for
privaidy-owned land. Although private farmers we spoke with were leasing land from private parties as
well as from the State, it was clear that rent levels for state-owned land were far lower. Rents on State-
owned land are usudly 1% percent of a calculated “vaue’ (an amount which isaso equd to the norma
level of land tax), typicaly now 20-30 litas per hectare. Thisisequd to roughly two to three percent of
the average value of grain production per hectare. Rents on privately-owned land appear to be in the
range of 120-150 litas per hectare (or equivaent in grain), dthough there are dso cases where the
owner leases the land for amounts described as * symbalic” or for payment by the lessee of the land tax.
It seems highly likely that the availability d subgtantial amounts of state-owned land at comparatively
very low rent levelsis sgnificantly undercutting both the private lease and private sde markets.

Recommendation: The solution isto finish the restitution process and get the state out of
the business of owning and leasing out substantia amounts of agriculturd land.

5. Sizelimits

Nether maximum nor minimum size limits unduly impede the development of Lithuanids land
market. The maximum size limit on ownership of agriculturd land by a family is 150 hectares, and was
edtablished under a series of laws, including the law "On Land Reform™ as amended through 1997. This
does not gppear to create a problem, dthough some thought must be given to possible adjustment if



legd entities are given the right to own land. In addition, under the 1994 law "On Land," lower
ownership limits could, theoreticdly, be set locdly in accordance with locad land-use planning
documents. There is no maximum on the amount of leased land. Furthermore, under the law "On
Land," it is theoreticadly possble for sub-divison of private agricultura land holdings by transfer to be
limited under locd land-use plans. This gopears to be the only respect in which a minimum sze
requirement could apply, and does not appear to be a problem in practice.

Land Mortgage

The legd rules as to mortgage under the 1997 law "On Mortgage"' and other laws appear to be
adequate, with the important exception that legd persons (hence banks) cannot own agriculturd land.
Thus, if thereis an inadequate bid, or no bid, at aforeclosure auction, a mortgagee bank cannot acquire
ownership of the land itsalf, even temporarily. At a minimum, this probably will lead banks only to take
mortgages on agricultura land which is dearly marketable and has vaue well in excess of the loan
amount, so that sale to a third party a an acceptable price at a foreclosure auction would be virtualy
assured. We spoke with one bank that does, nonetheless, make some loans on the collatera of
agriculturd land, but the restriction on bank ownership clearly is a condraint.

Recommendation: Unfortunatdy this is a condtitutiond issue, so a partid gpproach
is very difficult. Idedly, however, an interim solution would alow banks to own
land for a brief period of time, if that land was not successfully auctioned a a
foreclosure sde.

The law contains no express reference to purchase money mortgages, but this does not appear
to create a problem.

Excessve protection for the mortgagee may give rise to problems, dthough the practica
experience with foreclosure is thus far very limited. The 1997 law "On Mortgage" appears to subject
the debtor to a foreclosure auction within little more than a month after default, and we are not aware of
any separate period-of-grace or specid saving provisons. By world standards, such a rapid
foreclosure procedure isfairly drastic.

Land Registration

The 1996 law "On the Red Property Register” appears basicaly adequate, athough some
improvement might be imagined. Regidtration is to be carried out by the "State Land Cadastre and
Regiger.” One emerging problem is that there is now a separate Mortgage Registry, maintained in the
courts by the Ministry of Jugstice. In addition, there is discusson about further fragmenting the
registration system by turning over registration of other encumbrances or servitudes to the Ministry of
Justice.
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Recommendation: Every interest in land that is to be registered should be registered
in one accessible place, whatever that place is. Rather than further fragmentation,
re-combination of the Mortgage Registry with other registered information would be
desrable.

The law "On the Red Property Register” agppears to require regidration under its new
procedures. Rights registered under earlier registration procedures are protected, however, until
registered under the new procedures. The registry is open to the public.

We heard complaints about the downess of the process of registering land sde transactions.
The complex requirements found in the law "On the Red Property Register” make it easy to understand
the difficulties, even though that law aso attempts to set some unredigticaly short time-lines for various
review steps in the regidration process. Regidration fees do not appear to be substantial, but
notarization and, especidly, survey codts for land sales are excessve. See discussion under Land
Transactions above.

Findly, initid privatization of agriculturd land does not seem to be burdened by complex
requirements for legd land descriptions and surveys, but survey standards for subsequent private sales
are more exacting. Even so, it does not appear to be the standards themselves, so much as the
excessive fees charged by surveyors for the work done, which are the problem.

Land Taxation

Land taxes are quite low. They usudly amount to 1.5 percent of a Sate-caculated land vaue,
and may be forgiven by loca government. A tax of 1.5 percent of the caculated value would typicaly
be around 20-30 litas per hectare, equa to perhaps 2-3 percent of the average vadue of grain
production from a hectare of land.

No sdes tax is levied on the first ded for sde of a redtituted land plot made per year; any
additional dedls are taxed at arate of 20 percent of the contractual price.

Compulsory Acquisition of Land

The 1994 law "On Land" cdealy and narrowly identifies the purposes for compulsory
acquidtion. The condtitutiond standard is “adequate compensation.” The law "On Land" provides for
payment of “the officid land market price of that locdlity,” with the right to gpped to a court. Whether
“officd” and actud market prices may differ agnificantly, or may come to differ agnificantly as a land
market develops, is difficult to assess. At least a present, compensation for compulsory acquisition
does not appear to be a problem.
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B. Poland

Poland has the best-developed legd base for agricultural land markets of the three countries
reviewed. Polish citizens may own land, and carry out the full range of transactions with that land.
Regigration and mortgege laws exist and are functioning, and land use rules are generdly reasonable.
Persgtent problems include delays in privatizing some of the former ate farm land, a process of
registration that takes much too long, and restrictions on foreign ownership of land.

Private Ownership of Agricultural Land

Private ownership of both agricultural and non-agriculturd land is legd in Poland. Naturd and
lega persons may privately own land and enjoy the full range of expected ownership rights. Poland
does, however, have sgnificant adminigrative restrictions on acquisition of private land ownership by
foreigners, which are addressed below.

Theright of legd personsto privately own agricultura land has not given rise to any problems of
coerced contribution of individudly-held land to charter capitd of enterprises, as in some trangition
economies.  In Poland, the state farm/cooperative sector only uses 20-25 percent of agriculturd land
(the rest isheld in family farms).

Privatization of Agricultural Land

Seventy-five percent of Poland's agriculturd land stayed in family farms throughout the
communist period. This land remained privately owned and did not require privetization. With respect
to the remaining land, certain issues exist asto full privatization.

The Agricultural Property Agency (APA) is a Sate agency formed in 1992 under the 1991 law
"On Adminigration of State Treasury-Owned Immovable Property.” The APA took over roughly 4.6
million hectares of land, which had been occupied by state farms (3.7 million hectares), by the Nationd
Land Fund (600,000 hectares), or held in miscellaneous categories (300,000 hectares). The
agricultural land in these categories represented 19% of Poland'stotal agricultura land base. The APA
liquidated the gtate farms (average size 2,500 hectares), and distributed the three categories of land as
follows

2.8 million hectares were leased, largdly to 6,000 newly-created smaler farms (average sze
450 hectares). These new farms are far smaller than the old state farms, but many of them
are probably Hill doser in functioning to a “date farm” then to a “family fam.” Although
lacking some of the benefits of household-size private farms, these 6,000 farms do continue
to employ many former state farm workers, agroup that received no privatization benefits.
728,000 hectares have been sold, gpparently mostly to family farmers to expand their
holdings

161,000 hectares have been transferred free of charge;
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330,000 hectares have been "redigtributed” through "management,” "perpetud usufruct,” or
"adminidration;” and

616,000 hectares are officidly awaiting disposd, but indications from the APA are that this
land is of poor qudity and will probably not be used.

The most important issue related to privatization is the digpostion of the 2.8 million hectares
which have been leased out mostly to the 6,000 new farms created from the former state farms, usualy
under mid- to long-term lease (we encountered some 15-year leases), and a rather low lease rates.
These 2.8 million hectares represent about 11 percent of al agriculturd land. We were told by the
APA that it is sdling about 100,000 hectares of this land annudly - probably nearly dl to the lessees,
who have a preemptive right to buy under the Civil Code. (The lessees are most likely buyers for
another reason: a nontlessee buyer would be purchasing land aready leased for along term and at low
rentsto the lessee.) However, at the present rateit will take 20 to 30 yearsto fully privatize this land.

Some observers believe the APA s attempting to extend its bureaucratic life rather than serve
its intended function of privaizing sae land by sdling this 2.8 million hectares a such a dow pace.
Others argue that, if a new law mandates rapid privatization of APA-held land, most of that land would
go to the 6,000 smdler (but till rather large by Polish standards) farms which came out of the break-up
of state farms, rather than to true family farmers. Severd factors reinforce this possihility: the currently
depressed date of agriculture; the location of much of this land away from areas of family farming; and
the existence of the leases.

Recommendation: The land in the APA land fund should be transferred into private
ownership. The APA should be given, by law, afixed period (at most 5 years) to
liquidate its “inventory” and close its doors. This may require much lower land
prices than the APA presently offers, and probably — where the lessee does not
want to buy or cannot meet another's offer — some preference for those loca

farmers who do exist. A second, lesser preference may aso be needed for others
who want to relocate to fam directly. Importantly, this land should be made
available for purchase in sngle fidds or units that are much smdler than the average
gze (450 hectares) of the 6,000 farms that are currently this land's principa lessees.

Recommendation: |If APA-held land is to be fully privetized, the workers on the
6,000 successor enterprises to the state farms should receive 15 percent of the
financia proceeds of privatization, equivaent to what workersin the non-agricultura
sector received when their enterprises were privatized.

Land Restitution

A leading issue in trandtion economies concerning reditution is whether dams are being
processed dowly or are not yet decided. Either a dow pace or potentia overhanging claims could
prevent the affected land from being presently marketable. (Restitution is not an EU requirement, but a
“functioning market economy” is)
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Poland does not currently have a restitution law, but successve drafts of such alaw have been
debated by the parliament through most of the 1990s. However, even if such a law eventudly is
adopted, it will affect avery smal percentage of agriculturd land. The only land affected will be APA-
adminigered land -- land which the State expropriated from the aristocracy or large landlords after
World War Il and put into state farms. Most expropriated land under the post-war land reform was
given in ownership to family farmers, that didribution is universdly considered legd and binding, and will
not be affected in any way. At mogt, a restitution measure would return an estimated 300,000 hectares
to former owners. The APA has identified such former estates that had been swalowed by state farms,
and hasfollowed a policy only to lease thisland and not to includeit in any land being sold.

Farm Restructuring

As discussed above, the state now leases most of the land formerly held by state farms to some
6,000 farms operated by private enterprises or individuas which average about one-fifth the 9ze of the
former date farms. See the recommendation as to full privatization under Privatization above.

Because Poland does not have aland share system, the issue of “locking up” land in inefficient
production units through long-term lease of land shares to large agricultural enterprises does not arise.
The system of leasing out mogt former state farm land to 6,000 farms which are il rather large by
Polish gtandards may tend, however, to lock up land in inefficent production units. The
recommendation under Privatization above would attempt to ameliorate this effect by offering thisland
for sde— 4till subject to the existing lease, of course— in units much smaller than 450 hectares.

Land Use Regulation

We have found no provisons in Polish law threatening dire consequences for “irrationd use’ or
“nonuse.” Nor have we found any indication of draconian pendties for land-use violations. However,
under the 1994 law "On Spatid Development” and related measures, a spatid deveopment
(zoning/land-use) plan must be complied with in order to get a vaid congruction permit.  This law
actudly goes dramaticdly, and undesirably, further than nearly dl laws in the EU or North America,
requiring compensation to the owner where a change in zoning reduces the vaue of hisland. Following
common practice, exiging uses are dso generdly protected againgt zoning changes.

Under the law "On Spatid Development,” if a spatial-development plan which zones particular
land for agricultural use has been gpproved by the gmina (village-level adminigrative body), a change
to non-agriculturd use requires a change in the plan (a change in zoning). This change necessitates a
subgtantial procedure and approva process. This procedure and approva are carried out at the gmina
level, however, and our discussons suggest that the actud difficulties d converson may range from
dight to severe, depending on the particular locdlity (and probably upon such factors as whether the
change is to dlow a subgtantid job-creating investment). Under the same law, it might be noted, if the
beneficiary of a zoning change then sdlis the rezoned land, the gmina can impose a specid fee equd to
up to 30 percent of the increase in vaue of the property due to rezoning. However, thisfee clearly does
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not represent a confiscatory leve of taxation. A formulais used which probably reduces the impact till
further compared to the actua price paid.

Transactionsin Agricultural Land

1. Saletransactions

Poland appears to have an active sales market in agriculturd land. The APA, for example,
estimated that 500,000 — 1,000,000 hectares are sold each year on the private land market (roughly 2-
4% of agriculturd land). Asin many developed market economies, there are few or no officia formsto
be used in land transactions; private parties create their own forms to suit their needs.

2. Rightsof foreigners

The Polish Condtitution gppears to permit, but not to require, restrictions on foreign purchase.
It appears that foreign purchase of agricultura land in excess of one hectare or non-agriculturd land in
excess of 0.4 hectares currently requires permission from the Ministry of the Interior, pursuant to the
1920 Act on Acquisition of Rea Edtate by Foreign Persons (as amended in 1996). Leases apparently
are permitted without limitation.

As discussed in the Relevant EU Accession Requirements section above, restrictions on
foreign ownership raise EU accession issues rdated to the "freedom of establishment.”  Although the
prohibition of foreign ownership in Poland is not absolute, the need for adminigtrative approvd is, on its
face, discriminatory and clearly sufficient to raise the freedom of establishment issue. However, with
respect to agriculturd land in particular, the requirement as set forth in Articles 54(3)(e) and 39(2) of the
EU's governing Treaty needs interpretation. The requirement states that any implementation of the right
of foreigners to acquire agriculturd land and buildings must be subject to the objectives of the common
agriculturd policy under Article 39, taking account of the "socia structure of agriculture,” the "disparities
between the various agriculturd regions,” and the need to make adjustments "by degrees.”

The issue of foreign ownership is one of consderable politicd and practica importance for
Poland. On the politica front, thereis consderable resistance to possible foreign acquisition of tracts of
agriculturd land, especidly by German citizens in the western aress that were a one time German
territory and became part of Poland after World War I1. On the practicd front, Polish agriculturd land
presently sells for market pricesthat are far lower than prices for comparable agriculturd land in the EU,
and consequently could be easily bought up by wedthier EU nationds. Also, it is argued that dlowing
foreign ownership would aso tend to drive up the price of agricultura land, and make it less affordable
to Polish farmers.

The differences in land prices between the EU and Poland appear to be substantia. We
received estimates of the average price for agricultura land sold in private transactionsin Poland ranging
from around 3,000 zlotyshectare ($790/hectare) to 7,000 zlotyshectare ($1,850/hectare). By
comparison, it was estimated that agricultura land in the western region of Germany sdlls for an average
price of DM 15,000/hectare (about 32,000 zlotys/hectare), while such land in the eastern region of
Germany sdlsfor DM 7,000-9,000/hectare (about 15,000-19,000 zlotys/hectare).
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In sum, if Poland's agricultural land market is smply thrown open to bidding by EU citizens and
enterprises, there could be adverse economic and political consequences of the sort that Article 39 of
the EU Treaty seeksto limit.

Recommendation: Poland may end up needing a post-accession transtion period to
remove restrictions on ownership of agriculturd land by EU citizens and enterprises.
During the previous round of EU accessons Audtria, Finland, and Sweden were
each dlowed to retain redtrictions on foreign purchase of land for vacation homes
for afive-year period after accesson.® These restrictions, if immediately removed,
would clearly have been far less disruptive to the locd economies than the
redrictions a issue in Poland. Moreover, foreigners adready have a certain leve of
access to agriculturd land in Poland, since they may lease such land.

3. Leasing

No redtrictions exist in Poland on land leasing. Under the Civil Code, lessees who have leases
of 3 years or more in length have a priority right to acquire the land they lease. They must meet
competing bids, however. Such a straightforward right restricted to lessees only does not seem to pose
ggnificant problems for aland market.

One potential problem regarding leasing is that APA lease rates for state-owned land are dmost
certainly below market. These rates currently average about 2.3 centners of whesat per hectare, which
amounts to less than 10 percent of average production. While somewhat low, this rate is not nomind.
The APA-hdd land, moreover, is usudly leased out in large tracts and is largely located in areas (in the
north and west of Poland) where there are not a large number of family fams. In those settings, APA
leases probably do not substantialy undercut the private lease market. On the other hand, we dso
encountered APA leases of smdler tracts in settings where there are many smdler farmers. In such
settings, private leesing very likdly is undercut.

In addition, low rents for APA land may discourage privatization. Currently the average sde
price for one hectare of APA-owned land (2,700 Zlotys) is equd to the price of 60-70 centners (6-7
tons) of wheat, while average lease payments to the APA are 2.3 centners per hectare. That is, APA
sdes prices average roughly 26-30 times annud lease payments, which implicitly (and erroneoudy)
assumes that a reasonable return on investment in that setting is less than 4 percent. Thus, a substantia
disncentive to buy the land exigts. Since lease payments are dready fixed under generdly long-term
leases, this probably means that land prices will have to be drasticaly reduced if the APA land stock is
to be rapidly privatized.

Recommendationt To solve these two problems (undercutting the private lease
market and discouraging land privatization), the APA should privatize its leased-out

8 Seefootnote 7.
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land a whatever prices are possible and go out of busness (as suggested under
Privatization of Agricultural Land aove). Thismay depressthe land market for
atime, but theresfter a much hedthier, and dmost wholly private, land market will
exig for both sale and lease of land.

4. Other transaction-related issues

Severd other transaction-related issues deserve brief discusson. First, anecdotd evidence
suggests that high transaction costs may hinder transactions for very smal land parces. One farmer we
interviewed, for example, said that last year he purchased 0.26 hectares of land for 500 zlotys. The
fees related to the purchase were another 500 zlotys, including the notary fee, taxes, and the registration
fee. He added, however, that the costs go down proportiondly the larger the land plot being
purchased.

Second, Poland does not have upper limits restricting the amount of land private farms can own,
as can be seen in other trandtiond economies. Subsidized loans are not granted to farms larger than
100 hectares, but this may well favor land markets a least in the short- to mid-term, and is indeed
congdered by bankers we spoke with to be favored by EU palicies.

Third, Poland does not have direct minimum-holding requirements for agriculturd land, which
can often redtrict market dlocation of land to its most profitable use. However, in Poland two rules
exis whose combined effect probably increases artificidly the dedrability of farms of at least one
hectare in Size but less than two hectares in Sze. To bea“farm,” a unit must be at least one hectare in
gze, and only persons with such a minimum holding can qudify for the heavily subsidized agriculturad
pensions (contributors pay in only an estimated 5- 7% of what the agricultural pension system pays out).
On the other hand, if someone who loses a non-farm job aso has a farm holding of two hectares or
more, they do not quaify for unemployment benefits.

Other impediments to land transactions found in some trangition economies do not exist in the
Polish context, such as rules dlowing private "ownership” of land, but without the right to sdll that land,
or rulesimposing heavy financid pendties for early sdes of land.

Land Mortgage

A aifficdent st of legd rules guides mortgage transactions in Poland, athough some
improvements might be hepful, as noted below. Significant numbers of loans usng agriculturd land as
security are made by the BGZ Bank and by the cooperative banks. In 1998, the BGZ Bank made
roughly 3,500 purchase-money mortgage loans for agriculturd land (dthough these loans were
subsidized by the government). As with land sale transactions, the private sector has developed its own
forms for mortgage lending. Although Polish law contains no express reference to purchase money
mortgages, the generd mortgage rules are fully sufficient: purchase money mortgages are available from
banks and are treated like any other mortgage.
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A number of technicd mortgage-related issues should be mentioned. First, banks complain that
foreclosure proceedings, which must be conducted through the courts, are very costly and dow.
Second, under the Code of Civil Procedure, a mortgage lien had rather low priority relative to other
creditors claims (it stood sixth in order of priority, behind, most notably, workers wage claims and tax
clams). The banks we spoke with consder the problem largely solved by the law "On Mortgage
Bonds and Mortgage Banks' (effective January 1, 1998). This law amends the Code of Civil
Procedure to provide that mortgages issued by “mortgage banks’ are third in order of priority,
preceded only by foreclosure costs and dimony clams. Many exigting banks will probably set up new
mortgege-bank affiliates.

Third, regigtration of land rights, including mortgage rights, often takes a long time to complete.
Since mortgages are not effective until notarized and registered, and banks are reluctant to disburse loan
money without registered mortgage rights, mortgagors recelve the loan money only after lengthy delays.
This problem has been addressed by the gppearance of private insurance coverage that will guaranty the
bank’ s security interest during the period between notarization and actud regigtration, for afee equd to
about one percent of the nortgage loan. Banks can now disburse immediatdy after notarization. Of
course, the optimum solution would be to speed up regigtration, as discussed in the Land Registration
section below.

Fourth, the law "On Mortgage Bonds and Mortgage Banks' appears to limit amortgage loan, in
most cases, to 60 percent of the vaue of the real estate mortgaged. This protects the bank, but requires
the borrower to have considerable cash, or non-mortgage financing. Regular commercid banks,
however, apparently can and generdly do loan 80 percent of the vaue of red estate when making
mortgage loans.

Fifth, in some countries concerns over bank land ownership and land speculation lead to severe
restrictions on bank ownership of land, or to the setting of unredigticaly short time periods for banks to
&l land. Redtrictions of these types are not found in Poland. The law "On Mortgage Bonds and
Mortgage Banks' dlows the new mortgage banks to purchase red edtate, asde from office space for
bank use, “only in order to avoid losses resulting from lending of secured mortgage credits” This right
to buy in order “to avoid losses’ would seem to furnish adequate protection to banks.

Asafind matter, the greatest impediment to agricultura land mortgage may be social rather than
legd in nature: many rura residents frown upon any bank foreclosure proceeding, and may be unwilling
to buy their neighbor’ sland at aforeclosure sale.

Land Registration
The regidration law seems basicdly sufficient, but mgor improvements could be made. While
local lawyers claimed that registration of land rights provided “ 100 percent assurance,” our own reading

of the 1982 Act on Perpetud Books and Mortgages (as amended through August 1997) leaves us
doubtful. We suspect that private “title insurance’” may eventuadly be offered to shore up registered
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rights (asit isin the United States, where the system is one of “deed registration” rather than one of “title
regisration”). This can be an expensive solution.

A big issue regarding regidration is the treetment of unregistered rights. In Poland an estimated
30-40 percent of land is not registered, and these unregistered rights remain vaid, as they should.
When transactions (or mortgage) affecting unregistered land take place, the notary is required to submit
an application to open a regidration volume (perpetud book) for that land. With only such so-cdled
“gooradic” regidration, decades may pass before al land is registered. Legd regidration of
unregistered land draws on a plethora of sources, including documents held by the right-cdamant,
notaria documents, and materids kept in offices (especialy aland and building register) thet are entirdly
separate from the legd registry. The perpetual books are open to the public.

A more serious problem is that even sporadic regidration is dow, is the subject of many
complaints, and is a serious impediment to continued land market development. Typica delays run from
a few months in the countryside to up to two years in Warsaw. The land and mortgage registers (the
perpetua books) are kept by the nearly 300 district courts, and entries must be made by ajudge. The
system is thought to be serioudy underfunded, and lacking adequate personnel.

Recommendation: At a minimum, the law should be amended to dlow trained
personnd who are not judges to make noncontroversid entries in the perpetua
book. Expand, if also needed, the number of judges. Pay for the system by setting
fees to cover actua cogts and by letting the Ministry of Justice retain those fees to
maintain the land and mortgage registers.

One problem seen in some trandtional economies is that regidration fees are high, thus
discouraging transactions or use of the regidration sysem. In Poland registration fees as such do not
appear to be high. The main problem, we aretold, is that the fees are not retained for the operation and
improvement of the registry system; thus thereislittle value received for the fees paid.

Recommendation: L et the regigtration system charge necessary fees and keep them
for its own operation and improvemen.

Land Taxation

The land tax, averaging about 2.5 centners of rye per hectare, or roughly 9% of average
production, is fairly high. The tax's potentialy distorting effects may be amplified by the fact that the
land tax is forgiven for the first 5 years of leases of state land made by the APA. This drives annud
payments for APA land il further below market levels, and creates a further digtortion in favor of
leasing rather than buying such land.

Recommendation: End land-tax forgiveness for dl future leases of APA land.

Compulsory Acquisition of Land
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The purposes for compulsory acquisition are clearly identified by the 1985 law "On Land Use
Management and Expropriation of Redl Estate," as subsequently amended. Thislaw sets forth adequate
compensation standards, as well as the procedura rulesin detail. Practices appear to be predictable.
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C. Romania

Romanian law contains much policy supporting agricultura land market development. Most
agriculturd land is privately owned, and the government's intention seems to be to privatize much of
what remainsin state hands. Romanian citizens can fredy sdll, lease and conduct other transactions, and
can mortgage their land under the law.

Severa problems remain, however. Mogt notably, foreign citizens may not own or lease land.
Foreign lega entities dso may not own land, but can lease land under certain conditions. These
regtrictions are undoubtedly problematic under EU policy. In addition, land use rules contain some
onerous provisons regarding confiscation of land in case of rules violations, and the land regigration
system faces difficulties.

Private Ownership of Agricultural Land

Romanian law provides for private ownership of land. Article 135 of the Romanian Condtitution
dates that property, which clearly includes land, can be privately owned, and shdl beinviolable. Article
41 sates that private property shal be protected by law. These congtitutiona pronouncements on
private ownership are supported by Romanias mgor law on land reform, the 1991 law "On Land
Resources” This law dates that land may be the subject of private ownership. Further support for
private ownership rights can be found in the law "On Legd Circulation of Land.”

When viewing these laws together, combined with discussions with policymakers and fidld visits
to farms, private ownership rights to agricultural land extend to both Romanian citizens and Romanian
legdl entities However, ownership of agricultural land by foreign citizens and legdl entities is rediricted,
and is discussed under the section on Transactions in Agricultural Land.

Privatization of Agricultural Land

As of 1998, of the 14.8 million hectares in Romanias agriculturd land base, 10.5 million
hectares have been privatized, the bulk of it through regtitution. Roughly 75-80% of this privatized land
has been fully registered and titled. 4.4 million hectares remain in Sate ownership. Itsfateis discussed
in this section, and in the section on Farm Restructuring found below. For land that has been
privatized, full ownership rights have been transferred to private citizens.

In order to gain a dear understanding of the significance of privatization, it isimportant to know
not only how much land is privatized, but the extent to which privately-owned land is cultivated by small
and medium sze farmers. In Romania, roughly 15 percent of the privately-owned agriculturd land has
been joined together by the owners and is farmed in large associations averaging 409 hectares in Size.
Eighty-five percent is farmed in samdl and medium-sized units. When compared to the totd agricultura
land base, both private and state-owned, about 60 percent of this base is farmed in privately-owned
gmdl and medium-szed units. If state-owned communa pastures are excluded, the figure rises to about
68 percent.
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A rdaed issueis the trandfer of only lease rights or use rights into private hands, rather than full
ownership. Asmentioned above, privatization has meant the transfer of full ownership rights. However,
the 1.8 million hectares on former state farms have been dedt with by an interim leasing scheme or have
not been dedt with at dl, rather than being privatized. The detalls of this scheme are discussed in the
section on Farm Restructuring found below.

Still another obgtacle to land privatization sometimes seen in trangtiond economies is large
amounts of land being categorized as important for research needs, for specid plant breeding, and for
other activities, and thus being exempted from privatization. In many cases these needs are used as an
excuse to retain land that should be transferred to private ownership. This Stuation does not exist in
Romania. The law "On Land Resources' requires a drict determination of which land should be
retained for research and other purposes. The Ministry of Agriculture reported to us that, of the
150,000 hectares allocated for research purposes, only 80,000 hectares will be retained for such
functions. This amount represents just over one-haf of one percent of Romanias agriculturd land base,
and thusiis not a problem.

Land Restitution

Redtitution of pre-communist era land rights to private parties has been a mgor component of
Romanian land reform. The vast mgority of the 10.5 million hectares currently in private ownership was
privatized through the retitution process. Roughly five million people have received land through this
process.

An important component of regtitution is the timely registration and issuance of documents
certifying private ownership. These processes can be delayed for a variety of reasons, such as
difficulties in matching beneficiaries with land, various kinds of disputes, and adminigtrative problemsin
regidration and document issuance. While there are still delays, they do not appear to be primarily the
fault of the legd rules, but rather reflect factud problems such as boundary disputes or disputes among
heirs which are unavoidable during reditution. Thisisin contrast to the Stuation in Lithuania, where the
law itsdf isthe cause of many of the disputes. In any event (and despite the existence of up to 700,000
continuing disputes as compared to the five million beneficiaries), it is estimated that 75-80% of
restitution beneficiaries have therr rights registered and have recelved their documents.

In some trangitiond economies concerns exist that restituted land owned by urban dwelers
cannot be the subject of land transactions for a variety of reasons, such as problems with registration or
required government approva of transactions. These problems do not exist in Romania; urban dwellers
who own agriculturd land have typicaly leased mogt or dl of their land to farmers. Since 40% of the
new landowners live in towns, their ability to conduct transactions is very important to the land market.

Farm Restructuring
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The mgor issue when conddering the reaionship of farm restructuring to land markets is
whether, as aresult of farm restructuring, land parcels are transferred to the ownership of individuas.
During the communist period Romania had two mgor types of collectivized agricultura enterprises.
agricultura production cooperatives (CAPSs) and sate farms (IASS). Under the 1991 law "On Land
Resources," the vast mgjority of land used by the agricultural production cooperatives was privatized,
primarily by redtitution to prior owners or their heirs. Land used by agricultura production cooperatives
that was not restituted was transferred to the management of locd authorities. This land apparently is
largely padure land, and is used in common by rurd resdents. The fallure to privatize this land will
probably not have a mgor impact on the development of the land market, and in any event would
probably be strongly resisted.

The former state farms continue to cultivate approximatey 1.8 million hectares of agricultura
land in Romania. Part of this land is dready well dong the process toward privatization. Thelaw "On
Land Resources” in conjunction with the 1994 law "On Leasg" (as amended), provides that people
whose land had been taken and placed under the adminitration of a state farm could choose to be
designated as “locators.” If this option was chosen, they could conclude a five-year lease with the
agriculturd company using the land, after which the locator would be issued an ownership document to
aland parcd. These five-year leases were largely concluded in 1994 and 1995, so will shortly begin to
expire. The 1998 revisons to the law "On Land Resources' affirmatively sate that the locators, as well
as shareholders in agricultura companies, are to receive ownership of the land. This process, once
completed, will result in one million hectares of former state farm land being privatized.

The remaining 800,000 hectares of former state farm land that will till be in state ownership
consigts of lands that were state property between the world wars, crown land, land under reclamation
works, and land that no one was entitled to inherit by law. Discussons are currently underway
concerning whether or not to privatize this land. Idedlly this land would be privatized, but falure to do
so would not be a serious blow to development of the land market, since this land represents only about
five percent of Romanias agricultura land.

Other concerns that have been raised regarding farm redtructuring in various trangtiond
economies include:  fallure to demarcate newly-privatized land rights; problems with land share systems
(prevdent in the former Soviet Union); and improvident long-term leases to cosmeticaly reorganized
collective fams. None of these problems gppear in Romania:  privatized land is demarcated; no land
share system exigts, and the former state farms lease land for & mogt five years.

Land Use Regulation

Three main problems with potentid impacts on land-market activity have arisen regarding land-
use regulation in trangtional economies. The potentid impacts come from undermining the owner's
security of tenure, or reducing (or threstening to reduce) the land's value. Firdt, laws may alow for
confiscation of land for irrationd use, nonuse, or for other reasons. Second, violations of the land use
regime may trigger overly severe pendties. Third, converson of agricultura land to non-agriculturd
uses may be severdly limited.
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In Romania the primary law deding with land use regulaion issues is the lav "On Land
Resources” This law requires holders of agricultural land to cultivate the land, to protect the land, and
not to actively degrade the land. This legd requirement to cultivate the land is neither necessary nor
hdpful.

The pendties for violation of the cultivation and protection norms are graduated, starting with
requests for remediation by the loca authorities, then fines, and finaly loss of the use rights to the land.
The requests and fines are reasonable responses, but the loss of use rights is clearly excessive, since it
amounts essentidly to an uncompensated expropriation. Fortunately the farmers with whom we spoke
knew of no ingtances of this measure being invoked for land use violations.

Recommendation: The maximum pendty for land use violations should be forced
public auction, with the net proceeds going to the land owner. In addition, the
pendty for ample nonuse should be diminated, since the private owner is more
likely than a government bureaucrat to make a rationa decison on whether putting
the land into production makes economic sense.

Regarding converson of agriculturd land to nonagriculturd uses, the law "On Land Resources'
requires that such conversion be approved by the Ministry of Agriculture and Food. Localy developed
land use plans dso play arole. Fied interviews indicated that conversion was difficult in practice. In
addition, the law imposes a heavy tax on land that is converted, which ranges from two times to four
times the sale price, depending on soil qudity.

Recommendation: If converson has been achieved through a planning process, it
should not be subject to taxation of a punitive nature. A tax equa to a modest
percentage of increase in vaue, or profit on sde, should be fully sufficient.

Transactionsin Agricultural Land

1. Sale, gift and inheritance transactions

The main legidative act addressing agriculturd land transactions is the 1998 law "On the Legd
Circulation of Land." This law provides that Romanian citizens can acquire and dipose of extra-vilan
agriculturd land (land not in towns) in conjunction with the norms of civil law. Purchase-and-sde, gift,
and inheritance transactions are thus sanctioned. Discussions with both policymakers and farmers
indicated that no further lega measures, such as implementing regulaions or modd contracts, were
needed for such transactions to be carried out between Romanian citizens.

Dispostions of agriculturd land are occurring in Romania. Anecdotdly, the local adminigrative
digrict of Prggmer (which is located near the city of Brasov in Transylvania) has 2,700 hectares of
agriculturd land. Prgmer has had 45 land sdes, most of which were for agricultura land, through which
80-90 hectares of land has been sold. This represents a not-inggnificant turnover ratio of about 3
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percent, and has mostly occurred in the last year or so. The sdes prices were 5-6 million lei/hectare
($333-400/hectare). Many farmers we interviewed indicated that they had purchased land.

On a broader leve, Minigtry of Agriculture datistics indicate hat, as of December 1998,
12,119 hectares of extra-vilan land have been disposed of in 12,438 separate transactions. Most of
thisland is certainly agricultura land.

The rights of Romanian citizens to acquire and dispose of land are limited in two ways. First, a
family may own no more than 200 hectares of arable land. This limit is not a mgor land market
impediment, especidly since the average fam in Romania cultivates only 2.2 hectares of land.
Additiondly, the 200- hectare restriction may help to prevent formation of latifundia. One problem that
does remain, though, is that if a family acquires more than 200 hectares, then the amount, according to
the lawv "On Legd Circulation of Agriculturd Land," "shdl be brought to the celling set by the law."
How the family'sland shdl be brought to the ceiling is not specified.

Recommendation: The law should be clarified to provide that forced sde, not
confiscation, will be used where afamily exceeds the celling.

Second, co-owners, neighbors, or lessees of extra-vilan agriculturd land have a pre-emptive
right to buy such land if it is offered for sde. The law "On the Legd Circulation of Agriculturd Land”
clarified and narrowed the pre-emption rules. The owner of land offered for sdle must notify the loca
adminigration, which publicizes the offer to sdl for 45 days. Within this time period the pre-emptive
rightholders have the opportunity to make an offer to buy the land. The sdler must accept the offer if
the price is satidfactory. If it is not, the sdler may sdl the land to anyone. While pre-emptive rights
extend the time for concluding sale transactions, they are not a mgor impediment to land markets in the
Romanian context. Severd farmers interviewed stated that they had bought land, and that the 45-day
waiting period was not a ggnificant obstacle to the transaction.

2. Rightsof foreigners

Romanian law is much more redtrictive regarding foreign acquisition of agriculturd land. The
Condtitution explicitly prohibits foreigners and statel ess persons from acquiring ownership rights to land.
This prohibition is dso reflected in the law "On the Legd Circulation of Land." This law aso says that
foreign legal entities may not acquire land by way of a transaction with a person, but then goes on to say
that foreign rights to land which is the subject of foreign invesment shdl be governed by foreign
invesment legidation. The foreign invesment legidation dates that partly or fully foregn owned
companies with Romanian legd entity status may acquire ownership to land in order to carry out their
activities, but that the land must be disposed of if the Romanian legd entity liquidetes. Thus, a foreign
legd entity is able to acquire land for its activities through a Romanian legd entity.

Asdiscussed in the Relevant EU Accession Requirements section of this paper, restrictions on
foreign ownership raise EU accession problems related to the "freedom of establishment” under Article
52 of the EU's governing Treaty. Since Romanian legd entities as well as Romanian citizens can own
land, the prohibition covering legad entities and citizens of EU countries is clearly discriminatory.
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However, with respect to agricultural land, the requirement as set forth in Article 54(3)(e) and Article
39(2) of the Treaty requires interpretation. The requirement expressy makes room for policy
congderations integrd to the common agriculturd policy under Article 39, taking account of the "socid
sructure of agriculture,” the "disparities between the various agricultura regions,” and the need to make
adjustments "by degrees” In a setting in which an estimated 37% of the Romanian population makes its
primary livelihood from the land, and in which market prices for agriculturd land are low, the standards
of Article 39(2) could, and probably should, be read to dlow an extengve trangitional period (even after
accesson) before sdes of agriculturd land to foreigners are required. Romanian agriculturd land is
incredibly cheap as compared with land in Germany, for example, and could not be thrown open to
bidding by EU citizens and enterprises without a high risk of staggering economic and socid
didocations. Such adverse impacts are precisaly what the policies of Article 39 are intended to avoid.

During the previous round of EU accessons Audtria, Finland, and Swveden were each dlowed
to retain redrictions on foreign purchase of land for vacation homes for a five-year period after
accession.’ These regtrictions, if immediately removed, woud dearly have been far less disruptive to
the local economies than the redtrictions a issue in Romania.

Recommendation: Romania should be required to remove redtrictions on EU citizen
and enterprise ownership of non-agriculturd land a an early date. With regard to
agricultural land, EU policy and precedent provide the badis for a post-accession
trangtion period for agriculturd land, if such atrangtion period is ultimately needed.

3. Leasing

Leasing of agriculturd land is common, both through written contracts and by ora agreement.
Rents paid typicaly range from 10-30 percent of the crop. Leasing is particularly important since ahigh
percentage of rura land owners live in the towns, and thus do not cultivate mogt or dl of ther land
persondly.

The 1994 law "On Leasg" dlows Romanian citizens and legd entities to fredy conclude lease
contracts for agricultura land and to agree on the terms, most notably the duration of the lease and the
amount of rent that the lessee shdl pay. The law aso adequately outlines the required contents of a
lease, such as that the lease be in writing, contain the names and addresses of the lessor and lessee,
describe the red estate being leased, state the lease duration, and include other respongbilities of the
parties as they agree. Additiondly, the law does not give the lessee a pre-emptive right to renew the
lease. Such a pre-emptive right would restrict the lessor's right to use and dispose of his land as he
chooses, and is often seen in the laws of trangitiona economies.

The mogt significant lease redtriction for European Union accession purposes is the requirement
that lessees who are naturd persons must be Romanian citizens. Natural persons who are not
Romanian citizens cannot lease agriculturd land under the law. Additiondly, lessees which are legd
entities mugt be "of Romanian nationdity” and have a representative office in Romania. This provison

® See footnote 7.
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may not seem a serious problem, since it does not preclude Romanian legd entities controlled by foreign
capitd from leasing land, but it clearly raises "freedom of establishment™ problems under the Treety since
it discriminates againg EU legd entities.

Recommendation:  There should be an early, but probably not complete, easing of
the leasing redriction. Leases of agriculturd land to EU citizens or legd entities
might initidly be limited to a medium term, such as a maximum of 57 years, with

any renewd requiring negotiation.

Two additiond land market restrictions can be found in Romanids land lease legidation. Fird,
sub-leasing of land is prohibited. While this redtriction is not of mgor sgnificance, idedly the lawv would
alow the lessor and lessee to decide the question between themsalves. Second, a lessee who is a
physca person must have agricultural education, agriculturd experience, or hold a certificate issued by
the Minigtry of Agriculture that testifies to the lessee's knowledge.  This requirement adds a leve of
complexity to the lease transaction process, snce the lessor must somehow determine that the lessee
meets the sandard. This requirement also manifests alack of confidence in the workings of the market,
which is premised upon private actors underteking endeavors in which they beieve they will be
successul.

4. Other transaction-related issues

Another impediment to land transactions seen in some trangtiona economiesis amoratorium on
sdes. Romania had such a moratorium at one time, but it has been aborogated. Other potentid
problems, such as financid pendties for quick-turnaround sales, nomind lease rates for government land
undercutting the private market, and minimum landholding size requirements, do not exist in Romania

Y et another set of problems in some trangtiona economies can arise from high transaction fees
(notarization, surveying, registration, etc.). In Romania there seem to be problems related to high notary
fees. Notary fees are caculated as a percentage of the vaue of the transaction, and can in practice
reach as high as 30 percent of the declared purchase price of the land (as well as reaching a very
subgtantid percentage of the, usudly higher, actua purchase price). These high fees discourage
otherwise willing sdllers and buyers from carrying out land transactions. Reducing these fees would
clearly help development of the land market.

Land Mortgage

The legd rules for mortgege of agricultural land are sufficient, according to severd bankers we
interviewed. Mortgage is clearly alowed, the necessary procedures are adequately detailed, and banks
and borrowers can decide for themsalves what the loan funds secured by mortgage will be used for.
With regard to purchase-money mortgage in particular, the genera mortgage rules are sufficient to alow
such mortgages.
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Foreclosure on mortgaged property for which the borrower defaultsis governed by the Code of
Civil Procedure. The Code contains a comprehensive procedure for adjudication of foreclosure claims,
and for forced sale based upon a court judgment. The debtor can delay processing of the action by
gppedling to the court to use its discretion to grant up to one year of grace to pay dl delinquent
payments, or by apped of an adverse court judgment. These rules seem adequate and do not seem to
favor the mortgagor or the mortgagee, but they have not been significantly applied in practice.

Countries trangtioning to market economies sometimes prevent banks from owning agriculturd
land, especidly as a result of a foreclosure, for fear that banks will become brge landowners and
engage in land speculation. Rules such as these are often too redrictive and have the effect of
discouraging mortgage lending. In Romania, the 1998 Banking Law forbids bank ownership of land,
except for bank offices and for land "acquired as a result of the execution of the bank's clams,” i.e.
foreclosure, in which case the land must be digposed of within one year absent exceptiond
circumgtances. This approach seems like a reasonable compromise.

Findly, as a practicd matter, dmost no mortgage of agricultura land has taken place in
Romania. Reasons given by bankers included low land vadues, unrdigble land vaues, and difficultiesin
sdling agriculturd land.

Land Registration

Due to its history of being divided between the Austro-Hungarian and Ottoman empires,
Romania has two different regisration systems currently in use. These are the "land book" system and
the "inscriptionttranscription” system.  The 1996 law "On Cadastre and Red Edtate Publicity,” the
primary legd act deding with land registration, contemplates use of the land book system throughout
Romania, and outlines the procedure for switching over from the inscriptiontranscription system. Rights
under the latter system are protected under this law until each particular jurisdiction is ready to make the
change. (Therewill be 170 land book offices, under each of the 170 local court offices.)

A fundamenta need in aland regidtration system is for the law to provide sufficient guidance on
the system's mgjor aspects. The law "On Cadastre and Real Edtate Publicity” is on baance sufficient,
addressing sgnificant issues such as

which agency shdl maintain the land books. In Romania the law gives this function to the
Minigtry of Justice, and declares that the law courts shal have specidized land book bureaus,
describing the components of a land book. These are: (1) the description of the land parcel;
(2) notations as to the land parcd itsdalf, such as description of the owner, record of transfer of
the land parcel, and easements; and (3) notations as to certain encumbrances, such as leases of
more than three years, mortgage, and servitudes,

the evidence to be consdered in making notations in the land book;

the procedure for making notations in the land book;

procedure for dedling with disputes; and

public access to the information contained in the land book.
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An additiond vita component of the regitration system is a clear satement asto the legd effect
of regidration. The land book system is, in theory, supposed to provide conclusive evidence of
ownership and other registered rights. However, the description of the land book in the law raises the
possihility that the rights entered in the land book can be annulled in the future by court judgment. In
addition, some rights, such as successons and rights obtained through court judgment, are enforcesble
even if not inscribed in the land book. These exceptions make it difficult for third parties to rely on the
land book, since rights aready entered in the land book can be overturned, or rights not entered may be
enforcesble.

Thus, it is not correct to view Romanids land-book system as a conclusve system of "title
regidration” in contrast to a primarily notice-giving system of "deed regidration” In practice, Romanias
system probably fals somewhere between the two; private title insurance may arise in the future to fill
the gaps, but at a price.

Another potential problem is that the land book offices have little capacity to gather information;
they rely on the locd units of the Nationd Office of Cadastre, Geodesy, and Cartography for dl
information upon which regidration decisons are made. Unless these cadadtre units are exceptiondly
respongve to requests from the land book offices, the land book offices may not be able to carry out
regisration activities in a timey manner. Unfortunately, these loca cadastre units are required to
accomplish amyriad of cadastre-related activities, and thus it is possible that their most important task,
supplying information to protect legd rights, will not receive the needed attention and resources.

Land Taxation

In trangtiona economies, high land taxes and taxes on transfer of land can adversdly affect the
agriculturd land market and can trigger undesirable socid or economic impacts. Fortunately, high land
taxes for agricultura land are not a problem in Romania. (There is a tax-related problem, however,
when agriculturd land is converted to nonagricultural uses, as discussed in the section on Land Use
Regulation.)

Compulsory Acquisition of Land

Problems can arise for the private land market in trandtional economies if security of tenure is
undermined by inadequate rules for the forced acquigition of private land by the government for various
supposed needs.  Problems arise when the purposes for compulsorily acquiring land have not been
clearly stated and limited, when the compensation provided is less than fair market vaue, and when the
procedures for compulsory acquisition are unpredictable.

Romania has had little, if any, experience with compulsory acquisition to date. Indications are
that the law that is in place is satisfactory. Article 47(3) of the Congtitution provides a good generd
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gandard, dlowing compulsory acquisition only if for a public purpose, and only for "just compensation
paid in advance."
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Appendix

Matrix of Key Legal and Policy Issues Related to Agricultural Land Markets in
Lithuania, Poland, and Romania

Issue

Lithuania

Poland

Romania

1. Private ownership of land

-- by citizens allowed allowed allowed

-- by legal entities prohibited allowed allowed

-- by foreign citizens prohibited allowed, but with restrictions prohibited

-- by foreign legal entities prohibited allowed, but with restrictions allowed only through Romanian

legal entity subsidiary

2. Privatization of land (see
also section 3)

-- main method(s) of privatization

mostly by restitution to former
owners, though land also
allocated for auxiliary plots and
private farms

most land remained privately
owned during Communism; state-
owned land being privatized
through sale to lessees

restitution

-- speed of privatization

very slow

very slow, but affects the minority
of land which is state-owned

mostly completed

-- intent to privatize

clear intent to do so

doubtful intent

clear intent to do so

-- current use(s) of land
remaining in state ownership

leased to private farmers or to
citizens for use on small plots

leased to farming corporations far
smaller than the predecessor
state farms

cultivated by state farms (this
represents a minority of land;
privatization expected soon)

3. Restitution of land

-- problems with restitution

complex laws, competing claims,
and administrative hurdles

no restitution program

some problems of excessive
parcelization

4. Farm restructuring (as it
impacts marketability)

-- is collective and state farm land | yes somewhat (most land remained yes
being transferred to the ownership privately owned)

and use of individuals?

-- do restrictions exist on private no no no




land transactions that discourage
farm restructuring?

5. Land-use regulation (as it
affects marketability)

-- are "non-use" or "irrational use"
subject to sanctions?

no

no

sanction for non-use

-- are penalties for violation of land
use excessive?

penalties do not appear excessive

penalties do not appear excessive

yes, land can be seized without
compensation in certain cases
(though not currently invoked)

6. Transactions in land

-- may citizens and domestic
legal entities participate in
purchase-sale transactions?

only citizens, not legal entities

yes

yes

-- may citizens and legal entities
participate in lease transactions?

yes, including foreigners

yes, including foreigners

yes, including foreign legal
entities. Foreign citizens may not
lease land

-- do certain parties have pre-
emptive rights to buy or lease
land?

yes, the state has priority rights
for very limited lands (not for
restituted lands)

none identified

yes, co-owners, lessees, and
neighboring farmers have pre-
emptive rights (but strictly limited
and not problematic)

-- are transaction costs

notary fees and survey fees seem

fees seem high for transactions of

notary fees seem greatly

(notarization, survey, etc.) high? excessive small amounts of land excessive

-- is there a moratorium on land no no no

sales?

-- do size limits exist on the 150 hectare limit on owned land; no limits 200 hectare limit on owned land;
amount of land that can be owned | no limit on the amount of land that no limit on the amount of land that
or leased? can be leased can be leased

7. Land Mortgage

-- is basic mortgage law yes yes yes

sufficient?

-- do restrictions exist on banks yes, banks cannot own land, even | no yes, but not a problem. Banks

(i.e., lenders) owning land?

temporarily

must dispose of foreclosed-upon
land within one year.

-- are foreclosure rules fair and
efficient?

rules seem to excessively protect
the lender, although they rarely
have been applied in practice

banks complain that foreclosure
is costly and slow

rules seem fair and efficient, but
have been only minimally tested




8. Land Registration

-- does the registration law provide
adequate definition and protection
of legal rights

yes, but some fragmentation into
separate systems

yes, but much land is not
registered, with "sporadic”
registration occurring for
transactions

overall yes, though there some
rights may not need to be
registered, causing uncertainty

-- is registration carried out in a
timely manner

some complaints as to the
slowness of registration

no, long delays often occur

registration seems timely

9. Land Taxation

-- are land taxes too high so that
they distort market activity?

no

yes, and distortion is increased
when combined with tax
forgiveness for leased-out state
lands

no

10. Compulsory Acquisition of
Land

-- compulsory acquisition should
be allowed only to meet clear,
limited, public purposes

law is satisfactory

law is satisfactory

law is satisfactory

-- just compensation should be
paid when land is taken

market price is to be paid

compensation standards are
adequate

law provides for "just
compensation paid in advance"
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